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Abstract 
The current Romanian Civil Code is characterized mainly by the fact that it is a monistic code, applicable to both civil and 
commercial relations, as well as to family law.  
The filiation towards the father (the paternity) is one of the family law institutions, which gains a new configuration within the 
current regulation. In this respect, this study analyzes the presumptions applicable to paternity, some of them regarding marital 
paternity, while others envisage extra-marital paternity.   
Thus, the marital paternity presumption is found in the new code in a simplified formula that unites under its legal protection 
both the children born in wedlock, as well as those conceived during marriage but born after the cancellation, dissolution or 
termination of marriage.  
In addition, the current code establishes a new presumption of paternity – that of the child born out of wedlock, this presumption 
being designed to facilitate probation for establishing the paternity of the child born out of a marital relationship.  
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1. Introductory Remarks  
Family relations find their natural place within the new Civil Code (Law no.287/2009), as they are also regulated 
by other European Civil Codes and as they were otherwise regulated by the Romanian Civil Code of 1864 
(Alexandru Ioan Cuza’s Civil Code). From 1953 until the entry into force of the new Civil Code, family relations 
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had been regulated by the Family Code (Law nr.4/1953). The current Civil Code reforms a series of family law 
institutions, including that of filiation.  
Starting from the Latin adage mater in iure semper certa est, filiatia fata de mama it is a well-known fact that the 
filiation towards the mother is based on the fact of birth, which does not raise evidentiary difficulties. However, 
filiation towards the father is based on the fact of conception, which is more difficult to prove. The difficulty of 
proof lies in the fact that conception cannot be proved directly, evidence of circumstances connected with the fact of 
conception being necessary. Thus, in the case of the child born during marriage, the marriage of the parents must be 
proven, hence the paternity towards the husband of the mother, and, in the case of the child born out of wedlock, it is 
necessary to prove that the parents held intimate relations during the legal period of conception, circumstances that 
prove the paternity towards the unmarried father. Although the Romanian family law does not differentiate between 
the legal status of the child born during marriage and the legal status of the child born out of wedlock, the paternity 
of the child born during marriage is regulated separately from the paternity of the child born out of wedlock, since 
paternity is established differently in the two mentioned situations. Specifically, filiation towards the father of the 
child born during marriage is established by applying the legal presumption of paternity, while filiation towards the 
father of the child born out of wedlock is established by voluntary acknowledgement or by court decision. Unlike 
the previous regulation covered by the Family Code, the current Civil Code establishes both a presumption of 
paternity of the child born during marriage, as well as a new presumption of paternity in the case of children born 
out of wedlock, both of which we shall further analyze.  
2. Regulation  
The presumption of paternity of the child born during marriage, which we shall further refer to as paternity 
presumption, is regulated under Book II of the Civil Code, On family, Chapter II, Filiation, Section I, Establishment 
of Filiation, Paragraph 2, Presumption of Paternity, art. 414. 
The presumption of paternity of the child born out of wedlock is regulated under Paragraph 4 Filiation 
Proceedings (of the above mentioned section), art. 426, as presumption of filiation towards the presumed father.  
3. Presumption of Paternity  
In the case of the child born during marriage, the previous Family Code established two categories of paternity 
presumptions. Thus, according to art. 53, paragraph (1), “the child born within wedlock has as father the mother’s 
husband”, this hypothesis being known as the legal presumption of paternity of the child born during marriage, and, 
according to art.53 paragraph (2), “the child born after the dissolution, annulment or termination of marriage has as 
father the former husband of the mother, provided that the child had been conceived during marriage and that the 
birth occurred before the mother has entered another marriage”, which represented the statutory presumption of 
paternity of the child born within wedlock.   
The current regulation was simplified by the legislator, which brought together the two former statutory 
presumptions of paternity into a single one, establishing, under art. 414 of the Civil Code, that “the child conceived 
or born during marriage has as father the husband of the mother”. First of all, the current presumption of paternity 
covers the legal status of the child conceived and born within wedlock. It is not relevant whether the current husband 
of the mother was married to another woman at the time of conception or on the date the child was born, 
disregarding the principle of monogamy1 (Florian, 2010). Secondly, this presumption refers to the child conceived 
before and born during marriage, regulating that the man that marries the pregnant woman is considered to be the 
father of that child, whose paternity he tacitly acknowledges, by concluding the marriage. Furthermore, this 
presumption includes the child conceived during the marriage, but born within 300 days from the termination, 
 
 
1 If one of the spouses is bigamous, the marriage is absolutely null; however, this sanction does not affect the children born during the 
annulled marriage, who will maintain the status of children born within wedlock, as an exception to the retroactive nature of the nullity of that 
marriage. 
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dissolution or annulment of marriage, provided that the mother has not remarried. In this case, if the child is born 
after 300 days from the termination, dissolution or annulment of marriage, it couldn’t had been conceived during 
marriage, thus, the discussed presumption cannot be applied; in the case the mother has remarried, this presumption 
cannot be applied either, the current husband of the mother being considered to be the father of the child. If the 
current husband would successfully deny paternity, this presumption would apply to the former husband; however, 
this provision applies only in the case the birth did not occur after 300 days from the termination, dissolution or 
annulment of marriage. This situation is referred to by the doctrine as paternity conflict, which also exists in the case 
of a bigamous mother, situation in which the paternity presumption is applicable to the current husband of the 
mother, although the second marriage is affected by absolute nullity (this marriage exists de facto, but is null de 
jure). 
Marriage is annulled on the date of the final decree of divorce, is terminated by death, and, if the fact of death is 
established by a court order, the marriage is terminated on the date the fact of death is pronounced by the mentioned 
court order. Depending on all these moments and considering the presumption of legal period of conception2, it is 
possible to establish whether the moment of conception happened during the marriage and whether the legal 
presumption of paternity is applicable.    
Regarding the declaration of nullity of marriage, this does not produce any effect on the children that were 
conceived or born during the marriage, who maintain their legal status of children born within wedlock, as provided 
by art. 303 of the Civil Code.  
The fact that the spouses are, in fact, separated, or that the husband is extinct, does not affect in any way the 
application of this presumption (Bacaci, Dumitrache, Hageanu, 2012). 
For the presumption of paternity to be applied, maternity must be firstly established, because according to this 
aspect it can be determined whether the mother is also the wife and whether the child was conceived or born during 
the marriage.  
The statutory presumption of paternity is a rebuttable presumption (iuris tantum), that has a different nature from 
other statutory rebuttable presumptions, that can be overturned by anyone (Banciu, Banciu, 2012, pp.115-116). 
Thus, the paternity presumption can be overturned only through an action for paternity denial3 initiated by a certain 
group of people, expressly stipulated by the law.   
4. Presumption of filiation towards the presumed father  
If paternity of the child born in wedlock is established by applying the presumption of paternity, paternity of the 
child born out of wedlock is established by voluntary acknowledgment4 or by a court order issued for a civil action 
to establish paternity (art. 424 of the Civil Code). 
As an absolute novelty in the matter of proof of paternity, that is required in a civil action to establish the 
paternity of the child born out of wedlock, the current regulation consecrates a new paternity presumption under art. 
426 of the Civil Code, namely the presumption of filiation towards the presumed father. Thus, according to 
paragraph (1) of art., “paternity is presumed if it is proven that the alleged father had been cohabitating with the 
mother of the child during the legal period of conception”. As in other cases, the current Civil Code adopted the 
 
 
2 According to art. 42, paragraph (1), sentence 1 of the Civil Code, “the period between the 300th and the 180th day prior to birth is the legal 
period of conception”.  
3 Art. 429 of the Civil Code expanded the categories of persons who can start the civil action, so that it can now be started by both spouses, by 
the child, by the biological father and by their successors. Regarding the limitation period of this civil action, the husband of the mother can start 
it in maximum 3 years from the date he took notice that he was the presumed father, or on a later date, when he learned that the presumption is 
not based on real facts. The mother can start the action within 3 years from the birth of the child, and in the case of the child and of the biological 
father, the civil action is imprescriptible. The successors can start the civil action within 1 year from the death of the holder of the right to initiate 
the civil action in question. 
4 Voluntary acknowledgement, as an act of the man who testifies that he is the father of the child conceived and born outside wedlock, 
consists in a written statement registered by the Civil Service, either on the date of registration of birth, or on a later date, by submitting an 
authentic document or by mentioning this fact in a written testament.  
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solutions provided by the judicial decisions prior to the entering into force of the current regulation, which 
appreciated that the cohabitation of a man with a woman may lead to the conclusion that the mentioned man is the 
father of the child. The envisaged objective of the legislator was to ease the burden of proof for the child, as the 
holder of the right to initiate the civil action to establish paternity, the only aspect that needs to be proven consisting 
in the fact that the child’s mother and father had been cohabitating during the legal period of conception. It is this 
fact that will enable the court to reach a conclusion regarding paternity. This does not mean that the presumption of 
filiation towards the presumed father will be used as exclusive means of proof in a civil action to establish paternity 
of the child born out of wedlock. Thus, the presumption will not apply unless the cohabitation of the mother and the 
presumed father is invoked, or if it is invoked but not proven, situation in which the paternity towards the man in 
question will be determined by other means of proof. Paternity cannot be established if the relations between the 
mother and the presumed father have been sporadic. Neither can it be established if the intimate relations between 
the parties occurred prior to or after the legal period of conception (the court being unable, without other evidence, 
to conclude that these relations also occurred during the legal period of conception). The court will not be able to 
dismiss the action to establish paternity based solely on the fact that the mother had intimate relations with multiple 
men during the legal period of conception, as long as she also had intimate relations with the presumed father 
(Bacaci, 1988). Only if, after evidence being provided, these relations with multiple men lead the court to conclude 
that the defendant is not the father, the action will be dismissed (the former Supreme Court, Decision no. 770/1970 
and Civil Decision no. 774/1970). In such situations, named plurium concubentium, multiple men can be sued as 
defendants (Enache, 1990). In these cases, it is mandatory to perform forensic examinations whose probative force 
cannot be removed in the event that they would deny the paternity towards certain defendants (the former Supreme 
Court, Decision no. 1504/1971). 
Another novelty brought by the current Civil Code in the matter of civil actions to establish paternity of the child 
born out of wedlock (promoted when the man in question has not voluntarily admitted paternity) consists in the fact 
that the mother can request compensation to the presumed father for half the cost of birth and puerperium, half of 
costs incurred during pregnancy, birth and puerperium , as well as compensation for any other damages under civil 
law [art. 428 paragraph (1) letter a), b) and paragraph (5) of the Civil Code]. The mother’s right to compensation 
cannot be exercised5 unless she files a civil action to establish paternity, and the compensation request is not 
admissible if the civil action to establish paternity was dismissed by the court.  
5. Conclusions 
In the field of paternity, which is equally important in establishing filiation as the matter of maternity, although it 
is sometimes uncertain compared to maternity, the legislator of the current Civil Code decided to simplify the 
regulation of the paternity presumption of the child born within wedlock and to bring a significant change, 
regulating, for the first time, the presumption of filiation towards the presumed father, as presumption of paternity of 
the child born out of wedlock.  
Specifically, unlike the former Family Code, the new Civil Code brings together the two previous presumptions 
of paternity for children born in wedlock in a single legal text, which states: “the child conceived or born during the 
marriage is fathered by the husband of the mother”. This single and simplified provision covers both the case of the 
child conceived prior to but born during marriage, as well as the case of the child conceived during marriage but 
born within 300 days from the cancellation, dissolution or termination of marriage, provided that the mother has not 
concluded a new marriage. The former regulation established a presumption of paternity of the child born during 
marriage, whose father was the husband of the mother, as well as a second presumption of paternity of the child 
born after the cancellation, dissolution or termination of marriage, whose father was the former husband of the 
mother, provided that the birth occurred within 300 days from the mentioned circumstances and that the mother has 
not concluded a new marriage. 
 
 
5 The right to compensation shall be extinguished after 3 years from the birth of the child, according to art. 428 paragraph (3) of the Civil 
Code. 
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Regarding the paternity of the child born out of wedlock, the new Civil Code brings an innovation, regulating, for 
the first time, a presumption of paternity of the child born out of wedlock, namely the presumption of filiation 
towards the presumed father. Stating that “paternity is presumed if it is proven that the alleged father had been 
cohabitating with the mother of the child during the legal period of conception”, the legislator, under art. 426 of the 
Civil Code, facilitates the process of proof during the civil action to establish paternity of the child born out of 
wedlock, without this presumption to be considered to be the only means of evidence that can be used (in the sense 
that this presumption does not apply in situations in which the cohabitation of parties is not invoked or proven).   
In our opinion, the presumption of filiation towards the presumed father (as well as the presumption of paternity 
of the child born during marriage), is a rebuttable one, considering that it can be overturned by the contrary evidence 
of a forensic examination performed in the same civil action, i.e. assuming plurium concubentium. 
Comparing the presumption of filiation towards the presumed father – as a paternity presumption for the child 
born out of wedlock – with the paternity presumption for the child born during marriage, we observe that first one 
can only be applied in a judicial context, the one of a civil action to establish paternity, while the latter is applied de 
jure, without a civil action to establish paternity being necessary.  
Pointing out these legislative changes and developments, from a theoretical point of view for the time being, we 
reserve the right to re-approach this subject using a series of clarifications provided by the judicial practice, as soon 
as we will be able to make pertinent observations regarding the reflection of these legislative developments in a 
sufficiently relevant Romanian jurisprudence regarding paternity.  
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